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In its platform of 1908, upon which Mr. Taft was 
elected to the Presidency, the Republican party ex- 
pressed its approval of the railroad rate law and of 
the vigorous manner in which it was being enforced, 
and recommended that it be further amended so as 
to permit railroads to make traffic agreements, which 
should preserve the principle of competition, and avoid 
the common control of competing railroad lines. It 
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also expressed itself as favorable to such national 
legislation and supervision as would prevent the future 
over-issue of stocks and bonds by interstate carriers. 
Taking his stand upon this platform, President Taft 
planned his policy for the regulation of interstate 
carriers. He advised at length with members of Con- 
gress, members of the Interstate Commerce Com- 
mission, and other departmental officials, and especially 
with his Attorney-General. As it became clear that 
he intended to make recommendations of a serious 
nature to Congress, conferences with railroad officers 
became frequent, doubtless at the suggestion of the 
railroad men themselves. In the annual message in 
December, the question was not touched upon, but 
was reserved for a special message on January 7, 1910. 
This message proved to be merely an outline of a bill 
already drawn by the Attorney-General, and about 
to be offered to both houses for their consideration. 

The bill was introduced in both House and Senate 
and referred to the appropriate committees. In 
conformity with the pledges of the platform, it con- 
tained provisions for traffic agreements and for federal 
control of capitalization. The President's natural inter- 
est in judicial affairs had turned his attention to ques- 
tions of procedure, and much of the bill was taken up 
with the creation of a new court. Other provisions, 
such as the right to suspend rate increases, doubtless 
came into the bill at the suggestion of the Interstate 
Commerce Commission and the various members of 
Congress with whom the President, consulted. 

With the committees of both houses the Attorney- 
General put himself into touch, and as a result cf 
conferences, he re-wrote many sections of the measure. 
When it was finally in satisfactory form, it was re- 
ported by the Senate Committee on March 28 without 
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amendment, and without serious committee considera- 
tion. The House Committee amended it radically 
before reporting it on March 24. It was completely 
reconstructed in both houses and passed the House 
on May 10, the Senate on June 3. The Conference 
Committee gave it ten days' consideration, their 
report was promptly adopted by both houses, and it 
received the approval of the President on June 18. 

Considering the radical character of the Mann- 
Elkins Act, it is somewhat surprising that it was de- 
bated and passed with so little demonstration on the 
part of either public or carriers. No such extraordinary 
campaign of publicity was undertaken hj the railroads 
as was the case four years before, nor did the discussion 
of the question occupy the same space in the press or 
the same attention in public address. Several ex- 
planations suggest themselves. In the first place, 
the campaign of 190G was fought over fundamental 
principles — the right of a Commission to make rates, 
the right of the courts to suspend orders of the Com- 
mission without a hearing, and the like. These ques- 
tions were then settled once for all, and it was the 
task of the present Congress to strengthen the earlier 
act at its weak spots. The Act of 1910 takes some 
steps in advance, yet its main purpose is to make 
secure the positions occupied in 1906. Hence debate 
centered largely upon technical questions with which 
the public had little familiarity, and did not take 
that broad view of the problem of regulation which 
was so characteristic of the earlier struggle. That 
the railroads did not renew their policy of publicity 
was doubtless due to the effect which their campaign 
of 1905-06 produced. Through their propagandist 
literature, they had familiarized the public as never 
before with the railroad problem, but they found at 
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the end that their instruction had proved a boomerang, 
and that instead of convincing the public of the sound- 
ness of their reasoning, they had built up a resistless 
opposition, now for the first time fully aware of its 
needs and its opportunities. This time the railroad 
officials confined themselves to personal conferences 
with the President and party leaders. Such testimony 
as they offered before committees of Congress was 
of a most perfunctory sort, and few of their spokesmen 
appeared at all at the public hearings. It is my 
purpose to consider somewhat in detail the signifi- 
cance of this last amendment of the Interstate Com- 
merce Act. 

Cakriers subject to the Act 

Upon the Interstate Commerce Commission, whose 
jurisdiction had been extended by the amendments 
of 1906, the new Act lays still further responsibilities. 
Interstate telegraph, telephone, and cable companies, 
whether wire or wireless, are declared to be common 
carriers within the purpose of the Act, and are placed 
under the regulating authority of the Commission. 
These companies are allowed to classify their messages 
into day, night, press, government, and other forms 
of service, and to prescribe different rates for the 
different classes, and are authorized to enter into 
contracts with other common carriers for the exchange 
of services. The original suggestion for the inclusion 
of these carriers came from a Democratic member of 
the House, and his amendment was promptly adopted 
over the objections of those in charge of the railroad 
bill in that body, who protested against hasty action 
that would bring these carriers under a law ill-adapted 
to their regulation, and framed for transportation 
corporations whose operations were of a distinctly 
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different character. Yet with the right to classify 
messages, the principle of just discrimination is rec- 
ognized, and there seems to be no good reason why 
the Commission cannot apply to agencies of this 
character the same rules of action that are applied 
to transportation companies. Beyond this the juris- 
diction of the Commission over interstate carriers 
remains as before. 

Long and Short Haul Clause 

The amendment to the Act which will probably be 
most far-reaching in its effects is that which restores 
the long and short haul clause to a place of active 
participation in the task of railroad regulation. In 
order to make clear the changes, it will be well to re- 
produce this section as it has stood untouched since 
1887. 

Section 4. — That it shall be unlawful for any common carrier 
subject to the provisions of this Act to charge or receive any greater 
compensation in the aggregate for the transportation of passengers 
or of like kind of property, under substantially similar circum- 
stances and conditions, for a shorter than for a longer distance 
over the same line, in the same direction, the shorter being included 
within the longer distance; but this shall not be construed as 
authorizing any common carrier within the terms of this Act to 
charge and receive as great compensation for a shorter as for a 
longer distance: Provided, however, That upon application to the 
Commission appointed under the provisions of this Act, such 
common carrier may, in special cases, after investigation by the 
Commission, be authorized to charge less for longer than for shorter 
distances for the transportation of passengers or property; and 
the Commission may from time to time prescribe the extent to 
which such designated common carrier may be relieved from the 
operation of this section of this Act. 

This clause was shorn of all significance by a 
Supreme Court decision in 1897 l which virtually de- 

1 Interstate Commerce Commission ». Alabama Midland Ry. Co., et al. 168 U. S. 
144. 
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clared that competition of railroads at terminal points 
created those dissimilar circumstances that warranted 
a suspension of the clause, and furthermore, that if 
circumstances were substantially dissimilar, the rail- 
roads were not in violation of the statute if they 
charged a less rate for the longer distance without 
permission of the Commission. Justice Harlan in 
his dissenting opinion said, " Taken in connection 
with other decisions defining the powers of the Inter- 
state Commerce Commission, the present decision, 
it seems to me, goes far to make that Commission a 
useless body." That the decision was a severe blow 
to the power and prestige of the Commission was 
clear, and it became clearer as time went on, for this 
evil, which Chairman Knapp called " the most irritat- 
ing and obnoxious form of discrimination that has 
been encountered," did not cease, but became if any- 
thing more widespread and burdensome. It has 
been present in full force in the South in the basing- 
point system. As the cities of the Rocky Mountain 
region have grown in strength, they have wished to 
build up a distributing business in mountain territory, 
and the practice of giving rates to Pacific Coast points 
lower than those granted to the interior has become 
to them well nigh intolerable. Every stream of 
water, whether navigable or not, has been eagerly 
seized upon by the railroads and raised to the dignity 
of a competitor, in order to justify the low rate to a 
distant point. Every attempt on the part of public 
or Commission to equalize rates on a plan which 
approximated the distance basis, has been met by 
the roads with the plea that such a revolution would 
utterly destroy established industries. " God help 
New England if the long and short haul clause is 
restored," is the remark of a railroad president which 
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typifies fairly the position of the carriers. In view 
of the burdens imposed on so many industries under 
the existing practice of the railroads, it is surprising 
that no action was taken and that the subject was 
not even seriously considered, when the Act of 1906 
was passed. Failure to act at that time was due in 
large part to the vigorous protests of the railroads. 

No amendment of the clause was suggested this 
time in the Administration bill, but in both Senate 
and House the western representatives were insistent 
that the subject should not be passed over. The 
" insurgents " gained new strength from the alliance 
with these mountain Congressmen, and succeeded 
in giving Section 4 a new lease of life. It was the 
House amendment which finally became law. This 
eliminated from the old section the words " under 
substantially similar circumstances and conditions," 
thus making it unlawful under any circumstances 
to charge more for the longer than for the shorter 
distance, unless permission should be secured in ad- 
vance from the Commission. No other changes 
were made in the section except that (1) the prohibi- 
tion was extended to include route as well as line, 
thus making it clear that jurisdiction extends over 
routes made up of more than one railroad line, and 
(2) carriers were prohibited from charging more for 
a through route than the aggregate of the intermediate 
rates, which legalizes a rule that the Commission has 
consistently followed in its decisions. No rates are 
required to be changed under this clause until six 
months after the passage of the Act. If held con- 
stitutional in its amended form, the section will put 
into the hands of the Commission a power by which 
they may readjust the entire rate structure of the 
country, subject only to the limitation that rates 
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must be reasonable. How far they will take advantage 
of this sudden and extraordinary increase in their 
authority remains to be seen. Judging from recent 
decisions, they are likely to continue their readjust- 
ment of rates in trans-Mississippi territory with 
much more confidence that their findings will be 
sustained by the Courts. 

I refer to the question of constitutionality, be- 
cause able lawyers in both House and Senate expressed 
doubts whether the clause as worded would stand 
the judicial test. It prescribes no rule by which the 
Commission is to be guided in the discharge of its duty 
and hence, it is argued, confers the legislative power 
upon an administrative body. The form of the 
amendment in the Senate bill was in this respect 
more acceptable, for it stated in detail the circum- 
stances under which the Commission could suspend 
the clause. But the House conferees insisted upon 
their form of amendment, probably because there 
seemed less likelihood that decisions under it could 
be reviewed by the courts, and they prevailed. An 
amendment which had been recommended by the 
National Waterways Commission in its recent report 
to Congress was submitted by its Chairman, Senator 
Burton, and became a part of Section 4. It provided 
that whenever a railroad in competition with a water 
route should reduce its rates to competitive points, 
it should not be permitted to increase them unless, 
after hearing before the Commission, it should be 
found that such increase rested upon changed con- 
ditions other than the elimination of water competi- 
tion. The only provision of this kind previously in 
existence in this country is to be found in the constitu- 
tion of California, under which document the Railroad 
Commission of that state is created, and it was from 
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this source that the suggestion of the Waterways 
Commission came. The clause therein contained 
is practically identical with the one adopted by Con- 
gress. A provision in the Senate bill, giving the 
Commission the right to prescribe minimum railroad 
rates on lines competing with waterways, whenever 
in its opinion the object of the railroad in reducing 
rates is to destroy waterway competition, unfortu- 
nately failed in conference. The purpose of the 
clause as enacted is obvious. It is to restrain railroads 
from continuing the practice, now so common, of 
driving boat lines from the rivers and canals by ex- 
traordinarily low rates, and then recouping themselves 
later by raising their rates to a point even higher 
than what would be reasonable in the absence of any 
competition. This clause should give an impulse 
to the movement already begun for a restoration of 
boat lines on the Ohio and lower Mississippi. 

Rates and Routes 

Suspension of Rates. - — To realize the full signifi- 
cance of the amendment to Section 15, which gives 
the Commission power to suspend proposed changes 
in rates, it is necessary to discuss the practical working 
of the Hepburn Act, now in operation nearly four 
years. That Act gave the Commission power to 
prescribe rates, but only after hearing and upon com- 
plaint, and no complaint could be entertained until 
a rate was actually in effect. It is clear, therefore, 
that a shipper had no satisfactory method of avoiding 
the burden of an increased rate, until he could actually 
prove by experience that it was unreasonable. If 
the rate as put into effect proved unreasonable, he 
might obtain from the Commission an order on the 
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carrier for reparation, but if he were a small shipper 
he would probably have been driven out of business 
before his case was decided. Moreover, there are 
other reasons why this reparation method is not an 
adequate solution of the difficulty. It is slow, cumber- 
some, and costly and it does not restore to the shipper 
the property of which he has been deprived. Loss 
of his business to a competitor because of an unreason- 
able rate cannot be compensated for by a return of 
the excess over the reasonable rate. In probably a 
majority of cases, the burden of the freight rate is 
shifted to the consignee, is absorbed into the retail 
price of the goods, and paid by the ultimate consumer, 
who is not a party to the shipment and has no standing 
before court or Commission. His interest, so vital 
and so intangible, can only be protected by an authority 
which stands for universal justice and equality, and 
has power to determine, before a new rate becomes 
effective, whether such rate is desirable and just. 

In addition to demands on the Commission for 
reparation, the shipper has to some extent invoked 
the aid of the courts to restrain an advance in rates. 
This method has not proved satisfactory. In the 
first place, the power of the courts to suspend rates 
before they become effective has been bitterly con- 
tested. We are certainly led to think that one must 
scurry far and wide to find good legal grounds for 
suspension of rate advances by the courts, after ob- 
serving the manner in which the Administration 
invoked the Sherman Anti-trust Act as a means of 
enjoining the western roads from raising their rates, 
by declaring them to be a combination in restraint 
of interstate commerce, and then, when the railroads 
agreed to submit their proposed increases to the 
Commission under the pending law, it dismissed the 
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grave charge against them, and had the injunction 
suspended. But even if the power exists in the courts 
to restrain rate increases, an injunction can issue 
only in favor of the petitioners, and only upon the 
filing of a bond. The large body of shippers who 
cannot file a bond, and who do not petition the courts, 
are obliged to pay the new rate. Again, such a court 
injunction applies only to the circuit over which the 
court has jurisdiction, and hence may cause confusion 
in cases of shipments which pass through more than 
one circuit. 

It is obvious that no carrier should be compelled 
to lower a rate without a hearing. It should be 
equally obvious that no shipper should be compelled 
to suffer an increased burden without having an 
opportunity to present his case. A rate long in 
existence is presumptively reasonable, and no serious 
hardship can arise if a postponement of the effective 
date of a change in such rate is made pending an 
examination of its reasonableness. 

This was the situation which influenced the Admin- 
istration and Congress to make a radical change 
in our method of rate control. It is now provided 
that whenever there shall be filed with the Commission 
any new rate or fare or classification, or any regulation 
affecting a rate, the Commission is authorized, 
either upon complaint or upon its own motion, after 
reasonable notice to the carrier, to enter upon a 
hearing, and pending such hearing and decision, it 
may suspend the operation of the rate or other regula- 
tion for not more than 120 days beyond the time 
when it would have gone into effect. If the hearing 
is not then completed, it may extend the time of 
suspension for a further period of six months. After 
full hearing, the Commission may make such order 
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as would be proper in a proceeding initiated after 
the rate became effective. In any hearing involving 
a rate increased after January 1, 1910, the burden of 
proof is on the carrier to show that the increased rate 
is just and reasonable. 

In other words, the Commission may suspend 
rates for ten months beyond their effective date but 
no longer, and if the investigation is not then com- 
plete, the rates automatically go into effect. The 
" insurgents " of the Senate led by Senator Cummins 
failed in an effort to secure a provision which should 
require the approval of the Commission to make 
rates effective, yet the length of time granted for 
investigation should make that desirable result possi- 
ble in most of the important cases. 1 Strength is 
added to the position of the Commission by the pro- 
vision making all increases in rates presumptively 
unreasonable. Those who consider this legislation 
as revolutionary and drastic should bear in mind 
that this is merely giving those same safeguards to 
the shippers and the public, that we have long given 
through statute and constitutional privilege to the 
common carriers. If a rate has been lowered by 
order of the Commission, the carrier has had the 
right to enjoin its enforcement and the ultimate 
determination of the question has been postponed 
often for years, the old rates in many instances con- 
tinuing in force. Except in complicated cases in- 
volving extensive changes over wide areas of country, 
it is unlikely that the Commission will take advantage 
of the full ten months permitted by law, and prelimi- 

1 When it is observed that in the month of July (1910) 15,000 tariffs were filed 
announcing advances in rates in trunk line territory alone, it becomes clear that the 
Commission, in the ten months allowed by law, would not have time even to issue the 
necessary suspending orders covering all the advances. Yet when conditions again 
become normal, it is probable that all important increases which occasion any serious 
complaint can be adequately considered within the time limit. 
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nary notice of from four to six months of changes in 
rates, which is likely to be the practice, should not 
injure the carriers and should prove of immense value 
to shippers. Obviously, however, the greatest benefit 
to the public in general will come from those suspen- 
sions of rates which become permanent and never 
reach an effective date. 

Misquotation of Rates. — Section 6 of the Act 
requires carriers to post their tariffs for public in- 
spection at all stations where freight is received for 
transportation. The shipper is then presumed to 
consult these schedules and ascertain the rate for 
himself. But the schedules are so voluminous, and 
even in their constantly improving condition so 
complicated, that theory does not accord with fact. 
The shipper cannot discover the rate. He must 
therefore rely upon the statement of the agent, and 
if the latter misquotes the rate so that he enters 
upon engagements in which he suffers loss when the 
correct rate is collected, he has no recovery, for under 
the decisions of the Supreme Court carriers must 
collect their published rates or be subject to severe 
penalties, even tho they have quoted a different 
rate to the shipper, in good faith, upon which he 
has acted. 1 

To bring relief to this situation, Section 6 has 
been amended by providing that if, after written 
request has been made upon the agent of a common 
carrier for a written statement of a rate applicable 
to a desired shipment between stated places, under 
tariffs to which the carrier is a party, such common 
carrier shall refuse or omit to give such statement 
within a reasonable time, or shall misstate in writing 
the applicable rate, and if the applicant suffers 

i 202 U. S. 242. 
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damage, either through making the shipment over 
an unnecessarily costly route, or through entering 
into a contract to pay the freight charges, then the 
carrier is liable to a penalty of $250 which is to accrue 
to the United States. The misquotation or non- 
quotation of a rate after a proper request is now 
made a misdemeanor, with a penalty payable to the 
United States. A majority of Congress felt that 
any scheme which would have permitted a civil suit 
for damages, with recovery by the shipper, would 
have opened an easy road to rebates, and it was for 
this reason that a Senate amendment giving a shipper 
this right of recovery was dropped out in conference. 
But with the heavy penalties in existence against 
rebating, and with the ease with which the carrier 
and shipper could be detected through the written 
statements required under this section, it is not at all 
clear that a provision which would permit shippers to 
recover damages would promote rebating. Yet to 
the law-makers a penalty that would serve to make 
agents more responsible seemed to be the only feasible 
plan. 

Through Routes. — The Hepburn Act authorized 
the Commission to establish through routes and 
joint rates when carriers had refused or neglected to 
establish such routes and rates voluntarily, and no 
reasonable or satisfactory through route existed. 
The difficulty in the enforcement of this provision 
has been in the interpretation of the words " reason- 
able or satisfactory," for what might be reasonable 
or satisfactory for one purpose and under one set of 
conditions, was not so for another purpose or under 
other conditions. This was shown in the Portland 
Gateway Case, 1 in which the Commission held that 

1 Northern Pacific Railway Co. v. Interstate Commerce Commission, 23d Annual 
Report of Commission, p. 36. 
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because a large group of passengers could not secure 
joint rates from St. Louis to Seattle by way of Port- 
land, but could do so only by the " Hill " lines, no 
satisfactory through route existed for them, and they 
ordered one established by way of Portland. Against 
this order, the Circuit Court granted an injunction bas- 
ing its action upon the literal wording of the statute. 
The Commission, therefore, urged that this limitation 
upon its power to prescribe through routes be re- 
moved, at least so far as passenger business was 
concerned. Again, there are frequently conditions 
in freight traffic due to car shortage, lack of facilities, 
and the like, when public necessity and convenience 
demand that some pressure should be brought to 
bear upon the initial carrier to provide additional 
through routes. 

In the Act under consideration, the proviso that 
" no reasonable or satisfactory through route exists " 
is eliminated, and the Commission may, after hearing, 
order such through routes and prescribe such joint 
rates as seem desirable, even when one of the connect- 
ing carriers is a water line. The only limitations 
upon its power in this regard are, (1) that because 
of its obvious impracticability, no through route 
shall be formed with a street electric passenger railway 
not engaged in freight business, (2) that no route may 
be established when the transportation is wholly by 
water, as this would be beyond the jurisdiction of the 
Commission, and (3) that no railroad company shall 
be required without its consent to embrace in the 
through route substantially less than the entire length 
of its road, or any intermediate road under its control, 
which lies between the termini of the proposed route, 
unless this would make such route unreasonably 
long as compared with a more practicable route. 
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This last limitation, embraced in the Administration 
bill, was eliminated from the House bill, but was 
restored on the floor, in response to the urgent de- 
mands of the railroads who feared that the Commission 
might, in seeking for the speediest routes, take small 
portions out of their lines, and deprive them of much 
of their long haul business. Yet in its present form 
it is doubtful whether the clause is workable at all, 
and whether the Commission's power over through 
routing is not less than before. When each railroad 
can include substantially all of its line in a through 
route to which it is a party, it will establish it volun- 
tarily, and the Commission's authority will not be 
invoked. It is in cases where the through route 
requires the inclusion of a part only of a carrier's 
line that conflict will arise and the Commission will be 
requested to exercise its authority, and it is in just 
such cases that the hands of the Commission are 
tied. It is not unlikely that this limiting proviso 
has nullified the entire clause. 

Right to Route Traffic. — Doubtless in the majority 
of cases a shipper is indifferent as to the route which 
his property takes, provided he secures satisfactory 
service and the lowest rates. Again, it is probably 
true that the expressed wishes of the shipper as to 
route, particularly if he is a large shipper at a com- 
petitive point, have been in most cases readily con- 
ceded by the carrier. Nevertheless, the shipper has 
had no legal right to determine the route of his ship- 
ment; in fact, the courts have expressly denied him 
this right whenever the carriers have in their tariffs 
reserved control over routing. In the California 
Orange Routing Cases, it appeared that the carriers 
had reserved the control over the routing of the fruit 
to prevent alleged rebating upon certain connecting 
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lines, over which the fruit shippers wished their pro- 
duct to move. This practice of the initial carriers 
was held by the Commission to be an undue prejudice 
and disadvantage to the orange shippers, and a viola- 
tion of Section 3 of the Act; but the practice was 
sustained by the Supreme Court of the United States. 1 
In their appearance before the House Committee on 
Interstate Commerce, the shippers contended that 
the carrier had no property right in the goods, and 
should leave the routing to the owners, that it was 
frequently necessary to know the route in advance 
in order to safeguard the shipments and arrange for 
their receipt, that if they arranged the routing, delays 
in transit due to blockades or to the reloading practices 
of connecting roads might be avoided, and that in 
general the shipper would be in a better position to 
secure the most efficient service. It was contended 
further that the present policy of leaving the routing 
to the initial carrier tended to the development of 
pooling and exchange of traffic between certain car- 
riers to the exclusion of competitors, and hence re- 
sulted in increase of rates and in deterioration of the 
service. The right to route traffic would be of special 
value to the local shipper who could not make as 
effective demands upon the carrier as the large shipper 
at the competitive point. The main argument of 
the railroads for a continuation of the existing prac- 
tice was that without a policy of reciprocation between 
connecting lines, it would be impossible to secure the 
facilities necessary to serve the public, and a with- 
drawal of the practice would tend to less efficient 
and more expensive transportation. 

It is now provided that when two or more through 
routes and through rates exist, to which the initial 

i 200 U. S 536. 
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railroad is a party, the shipper, subject to such ex- 
ceptions as the Commission may prescribe, may 
designate in writing the route which he prefers, and 
a bill of lading must then be issued in conformity 
with his instructions. It is further provided that 
where competing lines form part of a through route, 
the shipper may designate over which of the competing 
lines his freight shall be transported, even tho no 
joint rates have been agreed upon or filed. This 
additional proviso would seem to give the shipper 
all the freedom he could possibly wish for shipments 
of any distance. For it would be difficult to find any 
route of any considerable length in which for at least 
a portion of the way there do not exist competing 
lines of railroad. Yet it is doubtful whether in the 
long run this radical change of policy will work out 
to the best interest of the shipper. His main concern 
is to name the delivering road, and he will, to be 
sure, have more freedom in this respect hereafter. 
But his requests, when reasonable, have heretofore 
usually been granted by the initial carrier. Now 
by naming his own route, he assumes all responsibility 
and the carrier must follow his instructions, strikes, 
blockades, and acts of God to the contrary notwith- 
standing. To be sure, the so-called Carmack amend- 
ment adopted in 1906, which makes the initial carrier 
liable to the shipper for damage, even if the damage 
occurs off its own line, is still in force. In fact, a 
Senate amendment relieving the carrier from liability 
beyond its own line, when the shipper selects a line 
over which no through route has been established, 
was thrown out in conference. Yet it is inconceivable 
that the courts will ever insist upon the liability of 
an initial carrier for a shipment over a series of con- 
necting roads, where neither a through route nor a 
joint rate has been agreed upon. 



THE MANN-ELKINS ACT 611 

Passes. — The Anti-pass clause has been modified 
by adding to the excepted classes to whom the rail- 
roads may grant free transportation, necessary care- 
takers of milk, and by enlarging the meaning of the 
term " employees " so as to include the disabled, 
infirm, pensioned, and superannuated and their 
families, the bodies of employees killed in the service, 
the families of such employees, and the widows and 
minor children of those who die while in employment. 

The following proviso was also added: — 

That this provision shall not be construed to prohibit the privi- 
lege of passes or franks, or the exchange thereof with each other, 
for the officers, agents, employees, and their families of such tele- 
graph, telephone, and cable lines, and the officers, agents, employees, 
and their famihes of other common carriers subject to the pro- 
visions of this act 

I have quoted the exact words in order that each 
reader may determine its true significance for himself. 
It appears to be directed only to the telegraph and 
telephone companies newly incorporated in the Act, 
and yet the urgency with which the express companies 
pleaded their cause in the hearings before the House 
Committee makes one look for a deeper meaning. 
The Supreme Court, last February, 1 held that the 
Act did not permit express companies to issue franks 
to their officers and employees, or their families, or 
to exchange them for railroad passes, because the 
permissive clause of the Act applied solely to the 
carriage of passengers. The express companies have 
felt aggrieved by this decision and have urged that 
they be brought " within the spirit of the law." The 
exchange of telegraph and telephone franks, if properly 
safeguarded, should not be injurious to the public 
welfare. Express franks might also be permitted 

» 212 U. S. 522 



612 QUARTERLY JOURNAL OF ECONOMICS 

under careful restrictions and certainly should be 
allowed if the privilege is granted to other classes of 
carriers. But the illegitimate issue of express franks 
has become such a scandal that there can be no justi- 
fication for permitting their unrestricted use. It 
is significant that this cyptic clause had its birth 
in the Conference Committee. 

Classification. — For the first time, the Act specifi- 
cally provides that carriers shall establish and enforce 
reasonable classifications of property for transporta- 
tion. This gives the Commission no authority which 
it has not exercised since 1906, but merely puts its 
power beyond dispute. A provision in the Senate 
bill directing the Commission to investigate and 
report as to the feasibility of a uniform classification 
of articles of commerce throughout the country was 
eliminated in conference. 

Additional Powers 

Power to initiate Inquiries. — The original Act 
(Section 13) authorized the Commission to institute 
" any inquiry on its own motion in the same manner 
and to the same effect as tho complaint had been 
made." The Commission frequently in its history 
has made use of this power, and has itself begun 
proceedings for the removal of unreasonable condi- 
tions in rates and practices. But the Hepburn Act, 
in conferring upon the Commission the rate-making 
power, authorized it (Section 15) to make orders 
" after full hearing upon complaint made as provided 
in Section 13." It then became uncertain whether 
the Commission could make an order under Section 
15 in a proceeding which it had instituted on its own 
motion as authorized by Section 13. It was of the 
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greatest importance from the public standpoint that 
the Commission should continue to act on its own 
initiative whenever a situation seemed to warrant it. 
Frequently it was desirable that complaints should 
be broadened, and that the Commission should in- 
vestigate on a more comprehensive plan than the 
complaint as filed would permit. The Commission 
has in a few instances followed this policy, but it 
seemed undesirable that it should continue to exercise 
the right under a clouded title. 

Section 13 has now been amended so as to leave 
no doubt as to the powers of the Commission. It 
is given full authority at any time to institute any 
inquiry on its own motion, as to any matter concern- 
ing which any complaint is authorized, or any ques- 
tion may arise under the provisions of the Act, and 
its powers are to be the same, including the power 
to make and enforce orders, as tho the matter had 
arisen through formal complaint. Section 15, which 
gives the Commission power to prescribe rates upon 
complaint and after hearing, is amended by authoriz- 
ing the Commission to issue orders " after full hearing 
under an order for investigation and hearing made 
by the Commission on its own initiative (either in 
extension of any pending complaint or without any 
complaint whatever)." 

Regulations and Practices. — It is required by the 
new Act that carriers shall prescribe just and reason- 
able regulations concerning the issuance, form, and 
substance of tickets, bills of lading, manner of mark- 
ing, packing, and delivering property, carrying of 
personal, sample, and excess baggage, and all other 
matters relating to the handling or storing of property, 
and all unreasonable regulations are prohibited and 
declared to be unlawful. This clause covers a mul- 
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titude of details in connection with both passenger 
and freight traffic, concerning which there has 
been from time to time complaint on the part of 
shippers and passengers. One instance is that of 
sample baggage. Representatives of the traveling 
salesmen, in hearings before the House Committee, 
complained of the anomalous position which they 
occupy with respect to their baggage. Sample bag- 
gage in some states cannot be carried as personal bag- 
gage; in some sections railroads refuse to carry it 
at all; in other sections, railroads accept it, but assume 
no responsibility and the salesman is without standing 
before the Commission if he complains of unreasonable 
treatment. 

Another illustration of the kind of supervision 
which the Commission is expected to exercise under 
this section is found in the Act regulating the trans- 
portation of explosives, passed originally in 1908 and 
re-enacted in 1909, which directed the Commission 
to prepare regulations for the safe carriage of such 
traffic. Such power of supervision is now conferred 
in a general way by this amendment over all methods 
of handling and transporting property. 

It is made unlawful for a railroad to enforce other 
than reasonable regulations, and by an amendment 
to Section 15, the Commission is given jurisdiction 
over all regulations and practices of carriers and the 
power to prescribe reasonable regulations to be here- 
after followed. This broadens the scope of the Com- 
mission's authority, for under the Act of 1906 the 
Commission had no jurisdiction over the regulations 
and practices of a railroad except as they entered 
into the value of transportation to the shipper. 

Facilities for Through Routes. — In connection with 
the requirement that every carrier shall establish 
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through routes and just and reasonable rates applicable 
thereto, it is now made the duty of each to provide 
reasonable facilities for the operation of these routes, 
proper rules for the interchange of cars, and reasonable 
compensation to those entitled to it. This clause 
was aimed at those railroads which limit the range 
of movement of their equipment, and was designed 
to promote the efficiency of through business. 

Procedure 

The entire question of procedure may best be con- 
sidered in connection with the sections creating the 
Commerce Court. This court is to consist of five 
judges appointed for terms of five years. At the 
beginning, the President is to appoint five additional 
circuit judges for terms of from one to five years. 
At the expiration or termination of the assignment, 
the Chief Justice of the Supreme Court is to designate 
a circuit judge to fill the vacancy. After 1914, no 
circuit judge is to be reassigned to service in the 
Commerce Court without an interval of one year. 
Four judges constitute a quorum of the Court, and 
a majority must concur in all decisions. Regular 
sessions of the court are to be held in the city of Wash- 
ington. If at any time the business of the Court is 
not sufficient to demand the services of all the judges, 
the Chief Justice of the United States may terminate 
the assignment of any judge, or temporarily assign 
him for service in any circuit court or circuit court 
of appeals. 

Exclusive jurisdiction is conferred upon this Court 
over the following kinds of cases: — 

1. All cases for the enforcement of any order of the 
Commission other than for the payment of money, 
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where enforcement does not involve the collection of 
a forfeiture or penalty, or the infliction of criminal 
punishment. 

2. All cases brought to enjoin or set aside in whole 
or in part any order of the Commission. 

3. Suits brought under the Elkins Act to enjoin 
illegal discriminations or departures from published 
rates. 

4. Suits brought under Section 20, praying for the 
issuance of writs of mandamus, to compel the filing 
of proper reports or the keeping of prescribed accounts, 
and under Section 23 to compel the movement of 
interstate traffic or the furnishing of facilities. 

The first class of cases comprises those in which 
an order of the Commission has been disobeyed by the 
carrier, and suit is brought for its enforcement. Suits 
for the collection of damages are left as in the Hepburn 
Act. The complainant files his petition in the Circuit 
Court of the United States, and the case proceeds 
as do other civil suits of similar nature. The only 
change made in the new Act in this respect is the 
inclusion of a permission to file such suits also in state 
courts of general jurisdiction. If orders other than 
those excepted are disobeyed, the Commission or any 
party injured, or the United States, may apply by 
petition to the Commerce Court, and this Court, if 
it determines " that the order was regularly made 
and duly served, . . . shall enforce obedience by a 
writ of injunction or other proper process." 

In the second class of cases are included orders 
of the Commission which the carrier seeks to enjoin 
or annul. Such appeal by a carrier does not operate 
of itself to stay the order of the Commission, but the 
Court may suspend in whole or in part the operation 
of the order pending final hearing of the suit. No 
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injunction may issue except upon notice and after 
hearing. In cases where irreparable damage is liable 
to ensue, the Court, or a single judge thereof, may 
grant a stay of not more than sixty days, but such 
stay can only be granted upon hearing, and after 
three days' notice to the Commission and the Attorney- 
General, and the order granting the stay must contain 
a specific finding based upon evidence that such 
irreparable damage will ensue, and specifying its 
nature. Upon hearing the application, the full Court 
may continue the temporary stay beyond the sixty- 
day period until its final decision. The procedure 
retains in modified form the principle so bitterly 
contended for in the passage of the Hepburn Act, 
that notice and hearing must precede the issue of 
even a temporary injunction. The five days' pre- 
liminary notice of the Act of 1906 has been now reduced 
to three days. 1 As in the Hepburn Act, appeals 
may be taken from an interlocutory order granting 
an injunction, if made within thirty days, and from 
a final judgment of the Commerce Court if made 
within sixty days. Such appeals do not operate 
to supersede or stay the judgment unless so directed 
by the Supreme Court, and such cases have priority 
in hearing and determination over all except criminal 
causes. 

It should be noted that in exercising jurisdiction 
over the first two classes of cases, those for enforce- 
ment of the Commission's order following disobedience 
by the carrier, and those brought by a carrier in 
protest of the Commission's order, the new law holds 
the ground gained by the judicial interpretation 



1 The measure as it passed the House provided for no preliminary notice, but 
limited the operation of the Injunction to seven days. The Senate bill provided a five 
days' preliminary notice, and a stay of sixty days 
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of the Hepburn Act. That Act put all orders of the 
Commission into effect unless suspended or set aside 
by a court of competent jurisdiction, and it also 
provided that " if upon such hearing as the court 
may determine to be necessary it appears that the 
order was regularly made and duly served . . . the 
court shall enforce obedience." In discussing the 
Hepburn Act soon after its passage, I commented 
upon this provision in the following words: l " It 
is perfectly clear that the judicial power is expected 
to interfere only when the order of the Commission 
is ultra vires or unconstitutional. . . . Whether the 
Supreme Court will decide that the intent of the 
statute is unequivocally expressed in its terms remains 
to be seen. If upheld, a permanent step has been 
taken in the solution of the problem of railroad con- 
trol. Not only will the orders themselves be more 
effective, but their value will be enormously increased 
by the expedition with which they will go into effect." 
In the recent case of the Interstate Commerce Com- 
mission v. Illinois Central Railroad Company 2 this 
specific question was at issue and the Court seems 
to hold that it can only inquire as to the power of 
the Commission to make the order, and not into the 
expediency or wisdom of it; and in determining whether 
it should be set aside, it must consider solely whether 
the order was constitutional and whether it was 
within the scope of the Commission's delegated au- 
thority. So significant did this decision appear to 
be in limiting the powers of the Circuit Courts, and 
in strengthening the administrative powers of the 
Commission, that the advocates of administrative 
supervision insisted upon restricting the powers of 

1 Quarterly Journal of Economics, vol. xxi, p. 46. 

2 215 U. S. Rep. 452. 
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the new Court explicitly to those which, by this de- 
cision of the Supreme Court, the regular circuit courts 
were held to possess. Hence the Attorney-General, 
altho he contended that the bill as framed guarded 
this matter adequately, framed an amendment, provid- 
ing that " nothing contained in this Act shall be 
construed as enlarging the jurisdiction now possessed 
by the circuit courts of the United States or the judges 
thereof, that is hereby transferred to and vested in 
the commerce court," and this provision became a 
part of the measure as adopted. 

Care has been taken in the framing of these sections 
to furnish as simple a mode of procedure as possible 
in invoking the jurisdiction of the Court, and partic- 
ularly to eliminate all technical details of procedure 
that might furnish pretexts for delay to contesting 
counsel. Thus, for example, when a case is appealed 
to the Supreme Court, the Commerce Court is au- 
thorized to transmit the original record instead of 
a transcript, thus saving expense and ehminating 
the opportunity to question the accuracy of the 
record. Again, in order to avoid delay incident to 
the service of papers, every carrier is required to 
designate an agent in Washington upon whom process 
may be served. 

The question of procedure which the Administra- 
tion had most at heart was that which provided for 
the bringing of suits against the United States, in- 
stead of against the Interstate Commerce Commission; 
gave to the Attorney-General of the United States 
entire charge of all cases in the Commerce Court 
and in the Supreme Court on appeal; and stipulated 
that the Interstate Commerce Commission and its 
attorneys should take no part in the litigation. 

Heretofore, suits to review or set aside orders of 
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the Commission have been brought against it eo 
nomine, and have been defended by its own attorneys 
under the nominal supervision of the Attorney-Gen- 
eral. This practice has given rise to the criticism 
that the Commission assumes the functions of inves- 
tigator, judge, and then prosecutor, and that it is 
undignified for the Commission, having once rendered 
a judicial decision * to go into the courts as a litigant 
in defense of its own orders. But the influence that 
was probably responsible for this provision emanated 
from a sensitive Department of Justice, which felt 
that the prosecuting force of the Interstate Com- 
merce Commission was invading its territory. This 
clause was framed by the Attorney-General of the 
United States with the purpose of defining clearly 
the functions of two conflicting departments, and 
re-establishing the Department of Justice in the 
position where he thought it properly belonged. 
But his ambitious program received a serious 
check at the hands of the " insurgents " in both 
houses, particularly in the Senate where generous 
provision for intervention of interested parties was 
made. Suits are to be brought against the United 
States rather than the Interstate Commerce Com- 
mission, and the Attorney-General is to have control 
of the interests of the Government in the Commerce 
Court and on appeal; but the Interstate Commerce 
Commission, and any party in interest to the proceed- 
ing before the Commission, may appear as parties 
of their own motion and as of right, and be represented 
by counsel, and the Court, not the Attorney-General, 
is to make all rules concerning appearances, procedure 
and number of counsel. A majority of the Senate 

1 The Illinois Central Case, just referred to, would seem to imply that the Com- 
mission is a legislative and not a judicial body 
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Committee, in introducing the Administration meas- 
ure, discussed this subject of intervention, and de- 
clared that such a practice " would introduce intol- 
erable confusion in legal proceedings, and subordinate 
the general interests of all the people to the selfish 
concerns of one or more parties, whose special interests 
might be wholly at variance with the general public 
welfare," and that " it would be impossible for the 
Attorney-General to discharge the duty of defending 
the interests of the Government, if the conduct of 
the lawsuit were suffered to be complicated by one 
or a dozen or perhaps fifty intervening citizens, each 
advocating his own particular views, which might or 
might not harmonize with those of the counsel for 
the Government." Yet in the face of such arguments, 
the Act provides that not only interested parties, 
as already noted, but also communities, associations, 
corporations, firms, and individuals " who are in- 
terested in the controversy or question " before the 
Commission, may intervene at any time after the 
institution of a suit, and the Attorney-General shall 
not dispose of a suit over the objection of such inter- 
vener. This procedure, which seems to carry infor- 
mality to an extreme, came in response to the wellnigh 
unanimous protest of shippers against the administra- 
tion program. They contended that if cases were 
taken out of their hands, and if the Commission 
itself were denied participation, there would be no 
one connected with the case in the courts who had 
had any familiarity with it in its earlier stages, and 
that in complicated traffic questions this lack of 
association with the contest from the beginning 
would render the United States attorneys so helpless 
in contest with the railroads, that a disastrous 
outcome to the litigation in the courts would be a 



622 QUARTERLY JOURNAL OF ECONOMICS 

foregone conclusion. They were unwilling to rely 
upon the self-interest of the Attorney-General to 
employ shippers' counsel as his assistants. 

The motives which led to the recommendation 
of a Commerce Court were stated in the special mes- 
sage of the President on January 7, when he called 
attention to the delay now attending the adjudication 
of cases in the United States Courts, the contrariety 
of opinion which issues from them, and the apparent 
inability of circuit judges to cope with the mass of 
conflicting and highly technical evidence. But the 
proposition met with surprisingly little cordial support. 
Its defense was perfunctory, the attack upon it was 
vigorous and pointed, and its adoption after signifi- 
cant amendment was apparently the result of a com- 
promise with the radicals, who granted this pet project 
of the President's in return for provisions which 
they considered vital to the measure. The Court 
was attacked, in the first place, as an unnecessary 
expense. It was shown that the number of cases that 
arose during the period from the passage of the Hep- 
burn Act to the close of 1909 and would have come 
under the jurisdiction of the Commerce Court, was 
only 26, and that the decision of the Supreme Court 
in the Illinois Central Car-distribution Case so 
narrowed the power of the courts over orders of the 
Commission, that the number of cases was likely 
to diminish in the future. In answer to the claim 
that delays would be avoided by a court which devoted 
its attention exclusively to railroad cases, it was 
contended that the delays arose in the preparation 
of cases, the taking of evidence, and in the presenta- 
tion and adjudication of cases on appeal in the Supreme 
Court, and that none of these delays would be avoided 
under the new arrangement. Such uniformity as 



THE MANN-ELKTNS ACT 623 

was desired from this Court was now being secured 
on appeal to the Supreme Court, whose business 
it was to look at these national questions in a broad 
way, and harmonize conflicting judgments. More- 
over, such a court, set apart to handle a specific kind 
of cases, in which corporations with enormous capital 
and great influence were interested, would become 
a special target for attack, and this would tend to 
lessen respect for our judiciary even if the attacks 
had no justification. 

Even among those who favored the creation of 
the Court, there were many, like the members of the 
Interstate Commerce Commission and prominent 
railroad attorneys, who objected to its shifting 
character. If expert knowledge of railroad questions 
was a desirable possession on the part of the judges 
in this Court, then why should they not be made a 
permanent body instead of being transferred every 
five years, or even more frequently, if the supply 
of cases did not meet the demand ? Is it probable 
that expert knowledge would be found in a court, 
which, after five years, would be drafted from the 
general body of circuit judges ? 

A final conclusion as to the wisdom of this policy 
must wait upon experience. Certainly the criticism 
of it was weighty enough to throw the burden of 
proof upon its advocates. That uniformity in de- 
cision is desirable by courts below our highest tribunal 
is not self-evident, that speed will be secured is a 
question of fact to be settled by actual test. A perusal 
of Supreme Court decisions on interstate commerce 
questions would lead one to desire a greater interest 
in technical traffic questions on the part of our judi- 
ciary, but this plan does not relieve the situation 
in the Supreme Court, and helps little in the Commerce 
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Court, because judges are assigned to this work for 
a temporary period. That the Court may have 
more occupation than it would have had during 
the last three years is very likely, for the amendments 
to the Act will add to the litigation on interstate 
matters, and further amendments to the law are 
not improbable. Specialization in judicial affairs 
should be beneficial as it has been in other fields of 
activity, and carefully chosen judges of unquestioned 
integrity should be able to withstand demagogic 
attacks. However, all that can be said for the Com- 
merce Court at the present time is that it can do no 
harm, and that it has in it some possibilities for good. 

Miscellaneous Provisions 

Penalties. — The provisions of Section 10 which 
have stood unchanged since 1889, and which provide 
penalties of a $5000 fine and a two years' imprisonment 
against both shippers and carriers for infractions 
of the Act such as false billing, and against shippers 
for inducing common carriers to discriminate, are 
now made applicable to all cases for which no penalty 
is otherwise provided. Offenses against which the 
section is directed are made more specific, especially 
those which cover misrepresentation on the part 
of the shipper of the actual character of his shipment. 
For this offense, not only the agents of corporations, 
but shipper corporations themselves, are now made 
liable. 

Disclosure of Information. — It has been made a 
misdemeanor, with a penalty of $1000, for any common 
carrier, or any agent or employee, to disclose any 
information concerning the nature, route, or destina- 
tion of any shipment, when such information may 
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be used to the injury of the shipper in favor of a com- 
petitor. It is likewise made unlawful for any person 
to solicit such information. Thus a tardy step has 
been taken to protect shippers against a most con- 
temptible form of espionage practiced by competitors, 
usually by those who are powerful and well organized, 
and who, through the pressure which they can bring 
to bear as large shippers, can secure from the rail- 
roads information concerning the business of their 
rivals. In many instances, they have resorted to 
outright bribery of railroad employees. Had this 
law been on the statute books for the last twenty-five 
years and been vigorously enforced, small shippers 
would have had one less reason to denounce the 
abuses of aggregated capital. 

Statistics. — Section 20 relating to statistics and 
accounts is amended by permitting the Commission 
to adopt for its statistical reports, the calendar year 
instead of the government fiscal year as at present, 
and by making more specific its power to call for 
periodical and special reports under oath. 

Enjoining State Statutes. — A section was added 
at the end of the Act, which has no direct relation 
to the problem of common carrier regulation, yet 
has been called forth mainly by the conflicts of juris- 
diction in railroad cases. It provides that any 
petition for an interlocutory injunction, suspending 
a state statute, shall be made before three judges, 
of whom one shall be a justice of the Supreme Court 
of the United States, or a circuit judge. The appli- 
cation shall be heard only after five days' notice, 
except when irreparable loss or damage would result, 
in which case any one of the judges may grant a 
restraining order, which shall be effective only until 
the application for injunction can be heard. Appeal 
is direct to the Supreme Court. 
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The Act is to take effect at the expiration of sixty 
days after its passage, that is, after August 17, except 
the rate section and that creating a Commission 
on capitalization. These two sections took effect 
immediately. 

Projects which Failed of Enactment 

The projects which failed of incorporation in the 
Act were quite as interesting and important as those 
which were adopted, and deserve a moment's con- 
sideration. It is significant that the two specific 
recommendations made in the Republican platform 
for amendment of the Interstate Commerce Act 
both failed of passage. The amendment authoriz- 
ing agreements between carriers as to rates failed 
to pass either house. Conflict arose over the questions 
as to whether such agreements should be approved 
in advance by the Commission and whether in fact 
it would be practicable to require such approval. 
It was contended that if such agreements contained 
all the rates involved, a submission of the agreements 
to the Commission would mean a costly duplication 
of the present labor incurred in connection with the 
filing of tariffs. But the real cause for the defeat of 
this proposal was the conviction that this meant a 
repeal of the Anti-trust law so far as railroads were 
concerned. It is apparent that the people are not 
yet ready to accept the principle of combination 
as applied to these great aggregations of capital 
invested in the transportation industry. How long 
we shall continue fondly to hug this fallacy of com- 
petition no one knows. There is certainly no im- 
mediate prospect that it will be abandoned in favor 
of any other economic principle. 
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The elaborate provisions which, with certain im- 
portant exceptions, forbade the purchase by one 
railroad of the stock of another, and those which 
were intended to place the control of future capital 
issues in the hands of the Commission, all went down 
in defeat. They were extensively amended in the 
House. They were thrown out in the Senate by an 
almost unanimous vote. Their opponents represented 
three points of view. There were those who opposed 
stock and bond regulation of any kind. There was 
the element which regarded this project of federal 
regulation as an invasion of the rights of the States. 
Finally there was the group which strongly favored 
the principle, but which felt that the specific plan 
of the Administration was so cumbered with excep- 
tions, and so guarded with provisions of one kind and 
another, that the net result was a legalization of the 
present situation and a validation of a mass of worth- 
less securities. The House section went to conference 
and would have been thrown out altogether, but 
for the President's insistent reminder of the platform 
pledges. However, the most he could secure was the 
right to appoint a commission with authority to 
investigate questions pertaining to the issuance of 
stocks and bonds by railroad corporations, and the 
power of Congress to regulate such issues. While 
the desirability of control of capitalization is un- 
questioned, yet the plan as proposed was so compli- 
cated and the step after all so radical, in view of our 
previous policy, that it would seem wise to make 
haste slowly. If the commission does nothing else, 
it will at least give the public and its representatives 
in Congress an opportunity to gain a better acquaint- 
ance with the problem, and it may help to educate 
them along lines of wise regulation. It is to be hoped 
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that the proposal of the Administration bill will 
appear at the next session, shorn of a mass of the 
verbiage which now surrounds it. 

The House sent to the Conference Committee an 
amendment directing the Interstate Commerce Com- 
mission immediately to ascertain the value in money 
of all railroad property in the United States, and 
after the completion of this valuation, to ascertain 
periodically the value of extensions and improvements, 
such valuation to be received as prima facie evidence 
of the actual value of railroad property in all proceed- 
ings before the Commission and the courts. Those 
who passed this amendment in the House had no 
expectation that it could run the gauntlet of the 
Senate conferees. However, it is significant as a 
first attempt to respond to the urgent recommenda- 
tion of the Interstate Commerce Commission. 

Other proposals which passed one house but failed 
in conference, included the House proposals to extend 
jurisdiction of the Commission over water transporta- 
tion in Hawaii and over transportation to Alaska, 
and to grant to the Commission power to pass sep- 
arately on terminal and switching charges that are 
a part of the through rate. From the Senate, there 
were instructions that the Commission should every 
six months make an analysis of classifications and 
tariffs, showing changes in through rates on all staple 
commodities and report annually to Congress; and 
from the House, that the Commission should investi- 
gate the facts and practices as to discrimination, 
should report concerning investigations heretofore 
made, and should recommend changes in existing 
law. The failure of these provisions in conference 
must have occasioned prayers of thanksgiving in the 
offices of the Commission. 
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Finally, one or two matters should be mentioned 
which failed of action in either house, but which 
must sooner or later become subjects of serious con- 
sideration. It is difficult to understand why water 
carriers are still exempt from control. To be sure, 
they still proffer the old argument that they are a 
competitive industry, which by its very nature is so 
subject to competition that regulation is unnecessary. 
Divine Providence, they insist, may be trusted to 
care for the interests of shippers by water without 
any aid from the Interstate Commerce Commission. 
But any one who has given the situation a cursory 
examination knows how fallacious these contentions 
are, to what an extent the water lines are controlled 
by the railroads, and how largely rates between points 
ostensibly competing are made by combinations 
between the two agencies. More power seems to 
be given the Commission over water carriage than 
ever before by its authority to make through routes 
to which one of the parties may be a water line. Yet, 
in view of the fact that water carriers are by Section 
1 placed under the jurisdiction of the Act only when 
they are used under a " common control, manage- 
ment or arrangement for a continuous carriage or 
shipment," it is at least doubtful whether the Com- 
mission can force a water carrier against its will to 
become party to a through route or a joint rate. If 
a through route is made, and the water line becomes 
voluntarily a party to it and files its joint rates, 
the water carrier is under the jurisdiction of the 
Commission only with respect to business carried 
on these joint rates. One further extension of the 
jurisdiction of the Commission should be made, and 
water carriers should be placed under the Act along 
with other interstate carriers. 
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Lack of power on the part of the Commission to 
prescribe minimum rates has proved, as was pre- 
dicted in 1906, to be an obstacle to the promotion of 
exact justice between shipping communities and 
between markets. This power the Commission should 
have. 

The commodities clause stands unamended, not- 
withstanding the interpretation of the Supreme Court, 
which, while nominally sustaining its constitutionality, 
robbed it of all practical efficacy. The Court held 
that the ownership of the stock of a coal company 
by a railroad company did not give the latter an 
interest direct or indirect in the coal which was mined, 
neither was the carrier in violation of the clause, 
if, being the legal owner of the coal, it sold it before 
transportation began. Attempts were made, notably 
that of Senator Bailey, to modify the wording so 
that the original intent of the clause might be re- 
stored, but neither house seemed disposed to make 
the simple verbal change necessary to give the clause 
the meaning which it was supposed to have when 
adopted four years ago. 

President Taft has received many congratulations 
for the success with which he has carried through 
his railroad policy, and doubtless he deserves great 
credit for the initial impulse to legislation given by 
his special message, and the bill which he and his 
advisers drafted. Likewise his influence should not 
be underestimated in rousing more than once the 
flagging interest of the Republican leaders, particularly 
in the Senate, and in giving final shape to many of 
the clauses through those frequent informal con- 
ferences of which the public knows little. Yet when 
we compare the Administration bill upon which 
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the President stood at the beginning, with the Act 
as passed, and when we follow carefully the course 
of the original bill in both houses and the debates 
upon it, we find that the valuable features contained 
in the measure as finally enacted were not written 
into it by the Administration, but were wrung from 
the Republican leaders by the persistent and able 
appeals of the " insurgent " element, backed by a 
vigorously asserted public opinion, and supported 
in the chamber in many cases by the votes of the 
Democrats. More than this: the most desirable 
features of the Administration bill failed of enactment 
altogether. It will be generally conceded that the 
two most important clauses in the new law are those 
which vitalize the long and short haul clause and 
which empower the Commission to suspend pro- 
spective rate changes. The first was not included 
in the President's bill at all, the second was so worded 
as to permit suspension for only sixty days, which 
would have been of little or no value in the case of 
important rate changes. 

The extension of the Act to cover transmission 
of intelligence as well as passengers and freight, the 
discouragement of destructive competition against 
water lines, the strengthening of the penalty provisions, 
the establishment of the principle that a rate increased 
by a carrier is presumptively unreasonable, the de- 
claration in unmistakable terms that the Commission 
may initiate inquiries, the legislation against divulg- 
ing information concerning shipments, — all were 
introduced into the bill after it left the hands of the 
Administration, and most of them on the floor of 
Congress and at the instance of " insurgent " Sena- 
tors and Representatives. 

On the other hand, three of the most important 
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features of the President's bill, that authorizing agree- 
ments as to rates, that forbidding the merger of com- 
peting lines, and that authorizing federal regulation 
of stock and bond issues, failed. The proposal for 
traffic agreements passed neither house. The capi- 
talization provisions failed in the Senate, were ma- 
terially modified in the House, and came out of 
conference in the form of a harmless investigating 
Commission. The only feature of the President's 
bill which retained a semblance of its original form 
was the Commerce Court, probably the least im- 
portant, certainly the least necessary portion of the 
Act, and even here the right of the public in pro- 
ceedings against the railroads would have been 
seriously jeopardized if the bill had been passed as 
introduced. It is to the credit of men like Senators 
Cummins and Clapp that the procedure was so modi- 
fied as to insure the shipping public adequate rep- 
resentation in court. 

This complete transformation of the proposals 
of the Administration into a measure far more radical 
than was intended by its authors finds its explanation 
in the demand of the people of the country, constantly 
becoming more insistent, for genuine regulation of 
the industry upon which their very life depends. 
In spite of the protests of the railroads, that further 
tampering with their operations would react to injure 
the service and put a check on extension and im- 
provement, the people have gone steadily on, not 
to be withstood in their determination to secure 
justice and equality in railway service, — and the 
end is not yet. 

By the Acts of 1906 and 1910 they have created 
an administrative agency clothed with powers more 
extraordinary than have ever before been entrusted 



THE MANN-ELKINS ACT 633 

to any similar body in the history of this country. 
The Interstate Commerce Commission has jurisdiction 
over all important carriers of interstate commerce 
in the United States, except those operating solely 
by water. Their rates, classifications, regulations 
and practices are subject to the Commission's au- 
thority either with or without complaint. Pro- 
spective rate changes may be suspended by it for 
ten months beyond their effective date, and if the 
Commission wills it, may never become effective. 
Its permission must be secured before a less rate can 
be charged for a longer than a shorter distance. At 
its discretion it may establish through routes and 
joint rates. Its orders are in force when made unless 
the courts set them aside, and this the courts cannot 
do without a hearing after notice. Finally, if present 
rulings are not overthrown, the courts will enforce 
all the Commission's orders, unless they are uncon- 
stitutional or beyond its authority. Surely the people 
of the United States have placed upon this Commission 
a grave responsibility. Upon its wisdom and justice 
the people rely for a successful regulation of the 
interstate commerce of this country. 1 

Frank Haigh Dixon. 

Daetmouth College. 



1 Other interstate commerce legislation enacted, under separate measures, at the 
last session of Congress, include an act granting authority to the Commission to in- 
vestigate railroad accidents, a supplement to the safety-appliance acts requiring that 
cars after July 1, 1911, be equipped with sill-steps, hand-brakes, ladders and running 
boards, and an amendment to the employers' liability act denning the procedure and 
right of action. 



